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Anticompetitive Effects of Discriminatory Patent License Fee of Standard
Essential Patents and Antimonopoly Policy
TANG Yao—jia', YIN Wen-jie’
(1. China Institute of Regulation Research of ZUFE, Hangzhou 310018, China;
2. School of Economics and International Trade of ZUFE, Hangzhou 310018, China)

Abstract: The discriminatory patent license fee of monopoly enterprises of standard essential patents on
Chinese enterprises has become a key hot issue and difficulty in antitrust law enforcement. Taking the Huawei
v. IDC lawsuit and Qualcomm Incorporated case as examples, this paper demonstrates discriminatory patent license
fee of patent monopoly enterprises may claim higher license fee from downstream low —cost enterprises, which
inhibits Chinese firms’ advantage of low cost, reduces the output and market share of Chinese firms, and hinder
technological innovation of low—cost enterprises, and reduce social welfare. Therefore, discriminatory higher license
fee should be banned by antitrust laws. The key to antitrust law enforcement is not the higher price of patent firms
but the discriminatory pricing. The antitrust law enforcement should avoid directly stipulating the level of patent
license fee, the reasonable license fee should be determined by inter—enterprise negotiations under antitrust
intervention, antitrust review should take three—parts structure method, relief measure should take the principle that
intervention price mechanism does not interfere with the price level.

Key Words: discriminatory patent licensing; standard essential patents; anticompetitive effects; fair,
reasonable , and non-discriminatory (FRAND ) principle; antimonopoly policy
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